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Teacher’s Introduction

These practice papers for A Leve!l OCR Law foliow the 2020 specification
reguirements for exams from 2022 and have been based on the structure
and style of the OCR sample assessment materials.

Always check the exam board
website for new information,
including changes to the
specification and sample
assessment material,

There are three practice papers with indicative content for each question.
As a whole, the papers cover the specification topics under H418/02: Law
making and the law of tort {Paper 2}.

Each of these practice papers is divided into Section A and Section B, as in the exam. Students should take care in
noting the number of marks for each guestion and the specific requirements.

in brief:
Paper 2 is worth 80 marks,

Students answer five guestions in total:
o Section A: answer one from guestions 1-2 and one from questions 3—4.

o Section B: choose Part 1 or Part 2 and answer the three questions in that section.

For mock exams, a full paper should be offered so that students can become familiar with the structure of their
final exam.

The resource will enable students 1o gain greater experience of answering questions in preparation for the
H418/02: Law Making and the law of tort exam.

At the end of this resource, there is a lined answer sheet for students to write on. You can photocopy as many as
reguired for mock exams.

September 2021
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ZigZag Practice Exa
Supporting A Le

Paper 2¥L.aw making and the law of tort

Practice Paper B

Name

Time allowed: 2 hours

The maximum mark for this paper is 80.

INSTRUCTIONS
Answer five questions in total:
e  Section A answer one
®  Section B ch

i-2 and one from questions 3-4.
Fart 2 and answer the three questions below.

#  The marks for each question are shown in brackets [ 1.
s Cuality of extended response will be assessed in those questions marked
with an asterisk {(*}.

COPYRIGHT
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SECTION A
Law Making

Answer two guestions {one from questions 1-2 and one from

Answer gne qguestion from guesticns 1-2.
g ed legisiation by parliament and the couz
2 De3##5e the process by which Parliament creates an Act of Parliament%
Answer gne guestion from guesticons 3-4.

3 Discuss the advantages and disadvantages of delegated legislation.

4 Discuss the advantages and disadvantages of the Parliamentary procesf
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SECTIONB

Law of Tort

Choose Part L or Part 2

Part 1
uestions below
The first two gue &d on the scenarios below. The sce
Miguel has ¥ naged the only takeaway pizza cafe intown for six year

moved into 5 hotel, adjacent to Miguel’s cafe. Bianca objects 1o the noise

at weekends. She complains to Miguel that she, and her guests, cannot enjoy Bi
continucus noise and smells from the cafe’s kitchen. As a result, Miguel opens e
avenings and leaves the kitchen windows open, making the situation worse for B

Derel has retired from teaching and now owns and operates a business from hi
industrial estate. He designs and manufaciures new pine furniture and also stri
to sell in their natural state. He has 60 gallons of acid delivered every month th
metal bath to strip the doors of paint. One night a trespasser breaks into the fa
ieaving knocks the bath tap, allowing the acid to leak onto the floor and into El
acid causes damage 1o Ella’s valuable sculptures in her garden. Further, when a
sculptures, and despite wearing strong gloves, Ella suffers burns to her hands ca

5 Advise Bianca whether she would be sucq claim against Migf..

& uld be successful in her claim against Dere
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Part 2
Answer the three guestions below

The first two questions are based on the scenarios below. The sceny

Fiona attends the local hospital for treatment to
The hospital receptionist, Georgia, is lookin
Fiona falis asleep and does not se
Fiona's extra-sensitive ski
cosmetic surss

six hours. By this time, the cu
& suffers permanent scarring to her face
| career as a fashion madel is no longer possib

H Builders L@ onstructing a new shopping centre in Bestown. The mayor, his
and councit officials visit the site. On the entrance gate to the site there is a noti

DANGER '
BUILDING SITE ~ LARGE MACHINES AND CONSTRUCTION
ALL PERSONS ON SITE MUST WEAR SAFETY HELM

The site manager gives out helmets, which they all wear except for the mayor,

lane wanders from the group and falls down a trench and breaks her leg. Negli
the visitors and the mayor suffers a fractured skull, and his expensive watchisr
21} decides to try to climb up a crane on the site. She forces open the entrance
ladder which had not been fixed to the crane properly. She suffers a dislocated ¢

jacket.

8 Advise Fiona whethe uccessful in her respective ciaimsa;;:
s1ice and the local hospital under vicarious |

9 he mayor, Jane and Kerry whether they would be successful in

H Builders Ltd under the faw of ocoupiers’ liability.

Essay guestion on the law of tort

10 Discuss the extent to which the law of accupiers’ liability is fair on thosé%:f
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Preview of Questions Ends Here

This is a limited inspection copy. Sample of questions ends here to avoid students previewing
guestions before they are set. See contents page for details of the rest of the resource.



iark Scheme

Practice Paper A

g Practice Paper 4 Answer

1§ Statutory interpretation [S1] contains the rules which s iist judges with the
words/phrases wps] from an Act of Pdrhdr e four main rules:
choose whichever rule is thought a 7her at the time. [A01]

The literal rule [LR} allow,
interpret the
absur

)

view the wp in the Oxford English
¥, grammatical meaning even if the result ¢

s

appell it was a crime ‘to impersonate someone entitled to vo '
*ot guilty when impersonating a dead person, in order to vote, as th
‘someone entitled to vote” did not include a dead person. jAO01]

Arguably, this is an absurd decision and is not the result Parliament intende
judge is interpreting the Act as worded by Parliament and so is respecting thy
Parliament. AG1} :

R

In LNER v Berryman, the railway company had to provide a lookout when a
or repairing’ the track. The worker was maintaining the track, there was no
killed. The company was notliable as the court interpreted ‘velaying and re
not including ‘maintaining’ the track. [A01]

Again, this may seem lilie a harsh or unfair decision and not what Parliamen
but the court is following what Parliament said in the Act. JAO1]

In comparison, if the mischief rule [MR] had been applied in the LNER case,
been a different result. The MR allows the judge discretion in the interpreta

naindy civil cases and sorme crime. The
an mlpurlam point of law. The 5Ct was former

Ehosc decisions.

The HoflL issued a Practice Direction in 1966 saying it would now follow its C\
uniess the previous [P was either out of date or wrong., [AG1] ‘

An example of an out-of-date decision is British Railways Board v Herrington ;
played on a railway track near a station with the knowledge of the stationm:
nothing. A six-vear-old boy was electrocuted and BRB was sued under negli
existing law gave trespassers no rights. The Hofl decided the existing HofL
1927] was out of date and allowed the claim. This decision created a new ju
giving trespassers limited rights. JAG1]

COPYRIGHT
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An example of a wrong decision is Rv R, from 1991, Since the 1600sithad s
man to rape his wife. Inthis case, a husband raped his wife at her parents'h
decided the existing Hofl precedent was wrong it and found the ma
decision created a new [P that marriage did awiul sexual intercouy
consent. {AQ1] f

The Constitutional Refor;
case ofAus!m vi
Dire gae

1o

4

wransferred the HofL's powers to the SC
k f2010] confirmed the 5Ct has the powerto u

Furty wdges in all courts may avoid an existing |P if the judge|s] can idis
differ&ittacts in the current case from the JP. {AG 1] Of course, all cases hav
‘distinguishing’ may only be used when ‘important facts are different. JAG1L

in Evans v Triplex Safety Glass Ltd, a windscreen shattered 12 months after i
injured a passenger. The judge distinguished Evans from the negligence jP o
Stevenson as in D v S there was no opportunify for tampering with the conte;

Practice Papers for A Level OCR Law: Paper 2: Law making and the faw of tort Page 15 ¢




Practice Paper & dnswer
bottle between it leaving the manufacturer and reaching the consumer, whil
were opportunities to tamper with the windscreen after its manufacture. T}
difference so the judge could distinguish the Evans case from the precedent
was dismissed. [A01]

N

Finally, the 5Ct does not have to fellow the JP of a lower court in the same ca
nor of alower court in a different case [‘overruling’ : In Fitzpatrick v Ste
Association [1999] the SCereversed the deci rtof Appealanda
partner to inherit his partner’s tenanc

3 When interpreting a wi
the judge to CORnSizs

wowi] in an Act of Parliament, the misch
h'the law the Act was intended to fill, giving t
tion of the wp. {A03]

Sthe judge to escape from absurd funfair results. In the Royal
case, ¥ udge said it would be absurd and unfair if nurses were guilty of be
termination of a pregnancy [not being ‘registered medical practitioners’], w
what Parliament had wanted, Le. to carry out terminations in a safe environ

On the other hand, there are disadvantages to the MR. In some cases judges
the judge is unelected and does not represent the public. [AG3] In Royal (o
court updated the Abortion Act but one judge said this decision was ‘. redr
vengeance’. [A03]

The MR allows flexibility in the law, so the law can be applied as intended by Pa
Smith v Hughes, the prostitutes would be found not guilty under the literal rule

‘in the street’. The MR allowed the judge to reach the decision Parliament want
public prostitution by interpreting ‘in the street’ as inchuding ‘visible' from the s

However, it is not always easy to identify the mischief the Act was tryingto p
Research is needed of the old law and how that law was to be altered. It may

too muchofa sub]?ective decision for the judge o id Parliament’s prec

the law and reach a fair and sensible decision, as in the Royal College of Nursin

4 | The principle of judicial precedent {}P] means everyone knows what the law
certainty as to how it will be applied in court. {A83} This is hetter than jud
decisions which no one can predict. {A03] The 1966 Practice Statement co
certainty is to the courts.

Further, if everyone knows what the law is then this creates consistency as
be treated the same. This means people can plan ahead and predict what de

reached in court. JAG3] COPYRIGHT
However, if a judge must follow a [P, the judge must read the previous judgn:f*

a mixture of ratio decidendi [RD] and ebiter dicta [OD]. RD is that part of the: PROTECTED
contains the reason{s] for the court’s decision &ﬂd on hen the judgefs} hi
law might be in a hypothetical sitnation. 1t It to work out the ¢
very complicated and detailed infor :

S

Also, in judgments of the § jeal [CofA] there is more than one ju E

e exact terms of the relevant [P may be d

Also, it is still possible for judges to avoid |P, i.e. [P may be flexible. {AG3] E
and the 1966 Practice Statement [used in B v R} and the rule of ‘distinguishi
courts to avoid an existing [P if certain requirements are met. JAO3}

Practice Papers for A Level OCR Law: Paper 2: Law making and the faw of tort Page 16 o'*‘?;??




g Practice Paper & dnswer
4 Despite the above, for a }P to change, a case on that particular point of law i
through the legal systern until it reaches the Cofa or 5Ct. This may take yea
years until R v R reached the 5Ct for the law on marital rape to be changed. §

Also, ‘distinguishing’ a case is only allowed if an important fact is different i
from the |P. fudges are intelligent and creative people who do not always liki
They may use distinguishing when inappropriate, r
unnecessary appeal. fA03] This meansa }u
thinks it is bad law, so a bad law mav 4

SCtor CofA] alters it. How m

Linked with this i

dr
. JAD3]

was not a crime fe.g. R v R}, which is arguably u

This cuts down time and money spent by lawyers and the court in applying the

5 Occupiers Hahility [OL] is covered by the OL Act [1957], protecting lawful v
[1584], protecting unlawful visitors [trespassers]. [A01]

Who is an occupier? The test for the occupier is the ‘control test. JAG1] In
manager of the public house and the brewery [who owned the pub] were ba
claimant’s injury caused by the lack of proper lighting near some stairs. The
control of the public house. JA01]

Carol is a potential defendant under OL as she both runs and owns the holidy

The 1957 Act defines premises as ‘any fixed or moveable structure including%
vessels’. Judges have expanded this definition to include fields, land, building
etc. [AQ1] :

The holiday park, its chalets and its swimming pool, fore, fall within th \

premises. JAQZ]

Clara’s claim :
Alawful visitor must have $5 or implied permission to be on the

permission is w! et specifically invites the visitor onto the pre
o a g ad permission is when the visitor is entitled to be on
; for example, a postiman delivering letters has implied pe

- 8% hier owes a duty of care to the lawful visitor. The occupier must:
¢  take reasonable steps

% to make sure the visitor is reasonably safe

=  while they are on the premises on their lawful business [A01}

The standard of care is higher for children because they are not as aware of
Jolley v Sutton LBC, a council was liable for injury to a 14-year-old boy playi
boat, as the standard of care was higher for the child than for an adult. [AD

However, there is an argument that parents have an overriding responsihili
children when visiting ancther’s premises, which may negate the occupiers’
v Rochester Corporation. [A01}

COPYRIGHT
PROTECTED

Clara is only eight vears old, so the duty owed to her by Carol is higher than fo

It appears Carol has not taken reasonable ste
not repaired properly and it is, potentially,

Clara’s safety ast
s part of the premises;

R

‘ave supervised Clara. This argume:
&'have stopped the injury occurring. {AQ

However, Carof could argue Ak
nothing Alan could

tliable if they can prove all three of the foliowmg%

Q..

2 Gndbie for the occupier to use a contractor for work on the py
@ cupler has checked the contractor’s qualifications and insurance;
e ‘The occupier has checked the work of the contractor, if possible [401};

Practice Papers for A Level OCR Law: Paper 2: Law making and the faw of tort Page 17 o'*‘?;??




Practice Paper & dnswer
in Haseldine v Daw, the occupier was not Hable for injury caused by a lift as
reasonable £o use a contractor fo service the lift. [A01}

WHLD

Carol is likely to fail with this argument as well. She may prove point 1, bu
gualifications did not cover the springboard work and it seems unlikely Ca
springboard, as if she had she would have noticed the faulty fixing. [A02]

Carol is not Hable if the harm/loss is not reasona
[AD]

In the circumstances, the hary

ieeable to her {the §

Clara’s rvmady atco

her loss of amenity [if any]; for exampie, she can no longer take parti
e ifafuture career and earnings are affected by the breach {which the scg
mention] AG1+2] :

Oliver's claim :
Someone who has no express or implied permission to be on the premisesisag

Oliver has broken into the holiday park before and has done it again by craw
in a fence, so is a trespasser. JAQ2}

Unlike a lawful visifor, there is no automatic duty owed hy an occupierto a
1984 sets out three filter requirements to be proved first,

The occupier was aware of trespassers in the area. Carol knew Oliver had tr.
had warned him to stay away. [A01+2]

The danger is one from which a trespasser shauid ‘o(‘ pr
potentially, dangerous, as peaple jump on it ir

cted. Afaultys
support them.

guable as Carol heliev
y dangef. [AG1+2]

4 duty. [AD2]

: a duty, the duty is:
asonable care for the safety of the trespasser in all the circur

The occupier must be aware of the da
repaired the springboard so w;

It seems unlikely C

rison v Longleton BC, there was no breach of duty as the council ha
reasonable to protect trespassers by putting up warning signs around a boat

It would seem Carol had not broken the duty in any event as she had warned;
trespass and there was a fence around the holiday park [although it did hav

Even if Carol had broken her duty, there are three possible defences she could

She placed a warning sign at the park entrance and at the pool entrance. [AGE
sufficient. The wording of the notice is clear and attempts to ensure the tresp
safe, i.e. the perfect warning states the danger and the likely harm or risk in

Linked with the sign is the argument Oliver knew, or ought to have known, COPYRIGHT
therefore, consented to take the risk. [A02] PROTECTED

Finally, Cliver contributed to any negligence by Carol b
signs. This is only a partial defence, so if Carol dif
reduced by the same percentage as Oliver’s g

spassing and ign
pay compensation;
AD1+2] z

n there was contributory n

Tlns is what happencd in Reve"
5 1rent, so his compensation for being skt

i"the harm/loss is not reasonably foreseeable to her [the ¥

rcumstances, the harm /loss is reasonably foreseeable to Carol. [A

Finally, if Oliver did have a claim it would be as described for Clara above. The
be the restriction that a trespasser may only claim for personal injury and not
[A(1] Oliver would, therefore, have no claim for the damage to his mobiie pho

Practice Papers for A Level OCR Law: Paper 2: Law making and the faw of tort Page 18




Practice Paper & dnswer

6

To prove a claim under negligence, the claimant must prove the defendant o
care [DoC], the duty was breached [broken] and the breach caused the harn

To decide if there is a DoC, the recent precedent case of Robinson [2018] sta
consider if there is an existing precedent case and, if so, that precedent case
comparable precedent exists, then the court umsndcrs similar precedents ar
reasonable. JAQ1] There is no existing precedent w overs the scenario

If Robinson does not provide an answer the -part {gparg test is ap

For a DoC the claimant mus?,
® Ihe harmisfo stendant, as in Jolley v Sutton LBC, whe

ably foreseeable for a child to play on the boat an

must be proximity between the defendant and the claimant, as ir
en, when the car driver who injured the family in a car crash had &
mother of the family when she saw them later in hospital. [AG1}
s  Itis fair, just and reasonable to impose a duty as in Mulcahy v MOD, wh
liable as it would have been unfair to make someone risk their life just
protectors during a battle. {401} :

Applying the above, Dr Field owes Clara a duty as harm is foreseeable if a GE
treatment required. JAOQZ] There is proximity between them as it is a GP-ps
[A02] and it is fair Dr Field owes a dufy as it is his profession and he is bein
service. [AG2Z]

Applying the same to Oliver’s claim, there is a duty for the same reasons as for

To decide whether there is a breach of duty, the claimant must prove the de
acted like the ‘reasonable person’. Two particular guidelines are relevant to

lant did notactre
=1 on injured by a bal
iy 50 the degree of risk

Degree of risk: if the risk is high then it is likely the
Stone, the cricket club had not breached its duoty
ground as cricket balls only escaped t

pital, the conduct of the defendas

Professionals: tn Bolam v E
; sonable doctor in that situation. [A01]

compared to the

breached his duty. [AGZ]

in relation to Oliver, the reasonabie gualified doctor would have read the cag
before applying it to Oliver. This is alsc a breach of duty. {A02]

T

Finally, it must be proved the breach of duty caused the harm/loss. Factual
proved first. The testis: f

But for the defendant’s act, would the harm have occurred to the claimant?

In other words, if the harm/loss would have occurred anyway, there is no facts

In Barnett v Chelsea Hospital, although the hospital had breached its duty, it §
because the patient would have died anyway [due to the amount of arsenic i
But for the breach of duty by Dr Field, Clara would
other reason for the disability. [A0Z]
But for the breach of duty by Dt &
[ADZ]

permanently disal:

This test is similar to the second requirement for a duty to exist [see * above

Both Dr Field and Br Graham could foresee harm /loss at the time of their ve
duty as they were not following good professional medical practice. JA02]

Practice Papers for A Level OCR Law: Paper 2: Law making and the faw of tort Page 15 ¢
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Practice Paper & dnswer

6

Dr Graham could argue that Oliver’s scarring was caused by his allergy to t
possibly not foreseeable. [AD2]

However, this is covered by the ‘thin-skull rule’. This means a defendant ta E
all their weaknesses and vidnerabilities. In Smith v Leech Brain, the emplo
death of an employee as he took the claimant with his weakness of the pre

P

@ ass of amenity [if any}; for example, they can no longer take part
e ifafuture career and earnings are affected by the breach {which the scg
mention} JAG2] 5

Vicarious Hability {VL) allows a third party to sue the employer {e/er) fort
tort which caused the third party's loss. [AG1]

This rule is fair because the e/er should have insurance or the finance to d
The e/er is making a profit out of the e/ee so it is fair the e/er is liable for t
during employment. {403}

Further, the e/er should train and supervise the e/ee to ensure they do not E
this puts pressure on a business to maintain high standards of conduct. A

However, VL is unfair because the e/er may have done all it can to train an
but is still Hable. The e/er is liable even though it may not be at fault, Le. this
liability, which does not usually appear in tort. JAQ3] :

The court has used various tests to decide whe erisan e/ee or n¢

InR fixed Concrete, lorry drivers were not employees as, although they:
uniforms, their work hours were flexible and they could delegate the work
case is not much help in deciding other cases and, therefore, the law on who!
unclear, JAG3]

Deciding whether the e/ee’s act was in the course of employment is not alwa
Poland v Parr the e/er was lable as it was reasonable for the e/ee to tackle t
duties. {AG3] f

However, in Limpus v London General Omnibus (o racing bus drivers were
employment so the e/er was still iable. Arguably this is an unfair decision
forbidden the bus drivers from racing, so this case causes confusion. [AG3]

However, the court has developed a reliable test for this rule, i.e if the e/e
ownrt’ then the act is not committed in the course of svment. JAG1]

‘2, when the e/er was
a trip to a cafe, which was
y for all parties. [AG3]

This test is easy to apply, as in Hilton v Tho
injured a third party when travelll
if applied in Limpus, would,

i¢'e fer should never be liable for the actof an e/

RI0%

e/ee.“However, there may be some exceptions in certain circurnstances w
claimants despite the risk of creating uncertainty. JAO1+3]

Practice Papers for A Level OCR Law: Paper 2: Law making and the faw of tort Page 20 o'*‘f"

COPYRIGHT
PROTECTED




Practice Paper & dnswer
For example, in Lister v Hesley Hall the e fer was liable for the e/ee’s crimes
party under VL as the warden’s job was very seusitive and the e/er should
activities regularly. JAO1]

LD

Although an unfair law on the face of it [as strict Hability, no-fault Hability,
is based on fairness for the third party - the claimant. It allows the claiman
claim compensation. [A03}

The first two requirements for VL are fair b
claimants. The courts do now
conduct, which is fair. [A

s act being limited t
this rule to include an

1wgical and, despite the uncertainty and ambigui’c%.;
and e/ers. [A03] f

the e/er does not usually have the same control as it has over an e/ee. JAD

However, in very limited situations the e /er may be liable; for example, if t
contractor to complete a specific task [and that task causes the third party
non-delegable duty of care [e.g. an Act imposes a duty in certain limited situ

In Honeywill and Stein v Larkin [1934] the e/er contracted an incompetent
freelance photographer] who sat fire to a cinema with flares. The courthe
vicariously liable for providing incompetent staff and an unsafe system of
health and safety regulations. [AQ1}

Although broadening an e/er’s liability, liability to a third party seems reas
limited circumstances. [A03]

8 To be a claimant under private nuisance, a party must have a legal interest ii}
£.g. as tenant or owner. In Hunter v Canary Wharf, claims failed as the claimi
to the legal owners, or were lodgers, and so had no'! terest in the affecy

For Jane to bring a successful claim, there are two main requirements.

First, there must be interference, which may be in two forms: :
e Loss of amenity/enjoyment, e.g. lack of sleep, cannot open windows dud:
and/or
#  Property damage, e.g. damage to paintwork or plants {A01]
Jane has not suffered property damage [A02] but {ane cannot enjoy her pm"’i‘?ﬁ3
relax during the day and cannot enjoy her garden. JAQZ}

Second, the defendant’s conduct must be unreasonable. COPYRIGHT
There are guidelines to help determine whether the defendant’s conductis y ? E@TEQ’E’E m

snable in anothe
have a sex shop ik

First, what may be reasonable in one area may not h
Flarinplace Ltd, it was a nuisance as it was nof
area. [AO1]

i, the more likely it is to become a g
orks, a fivework display was a nuisance as;;
lasting only 28 minutes}, fireworks were dangero:

The longer the defendant’s,
in Crown Cruise T
have bogs

his shotgun became unreasonable as he was aware the neighbour’s mink w
due to the shotgun noise. {AD1}

Idris is entitled to run his car business as it is on the outskirts of a large to
businesses are normal in that locality. JADZ] However, the duration of the

Practice Papers for A Level OCR Law: Paper 2: Law making and the faw of tort Page 21




g Practice Paper & dnswer

8 create a nuisance, depending on the time of day and length of work., What d
nuisance is Idris’s reaction to Jane’s complaints. 1dris allows the business to
evening and the noise level increases. Idris’s conduct is clearly unreasonabl

Idris may be able to use a defence o Jane’s clajm.

The local council has, presumably, given planning approxal, etc. for ldris to &
current location. However, it is unlikely the app

and the extra noise. A01+2]

Further, {dris will fail it he
property before she

In the circumstances, the harm/loss is reasonably foreseeable to Idris. [AD
Finally, should Jane succeed in her claim she would seek two remedies from
Damages are awarded for loss of enjoyment of land or property damage but
injury. JAO1]

Jane would, therefore, be awarded general damages as it is impossible to pu
her harm/loss. Jane can also claim an injunction, but this is only awarded w;
sufficient. JAGZ]

An injunction is given at the judge’s discretion and either orders the defend
conduct completely or allows the conduct with conditions, e.g. the business
times. §A031+2}

9 | Tobe aclaimant under Rylands v Fletcher [R v F] the rule
answer (38 above], i.e. must be a tenant or owner o
claimant falled as he bad vo legal interest in ;

is the same as for p
d. In Weller v Foo
= tand, he had justlos

Lawis is the owner of the affec fie status to bring a claim. [Ag

Similarly, to be a defz,
the defendan

Key

Fis the same as for private nuisance |
of adopt the dangerous item. (401}

1 the spray which causes the problem. [A02]

For to bring a successful claim, there are four main requirements:

ooy

The item must be brought on to the land. In Ellison v MOD, the defendant wz‘\
rainwater that escaped was on the land naturally. JAD1]}

The item is likely to cause harm if it escapes. In Hale v fennings, the defenda
fairground ride car was likely to cause harm if it escaped. JAO1]

The item must escape and cause harm. In Read v Lyons & Co, the defendant k
because the artillery shell did not escape the defendant’sland. [A01}

It must be a non-natural use of land. The courts accept this is a difficult phra:
For example, in Cambridge Water v Eastern Counties Leather the use of acid
use of land as, although leather is needed by society, acid is dangerous. How
Stockport BC it was a natural use of land to have a Jarge water tank in a bloc
was needed for cleaning and cooking, {but compay F, when the wate
profit]. JAG1]
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Ken has voluntarily br oughf
harm as, for example, i
spray did escap:

land. [A02} Arguably the sp
oy *;tmng chemicals /additives to be effec
«d caused property damage and personal inju

&9t land to grow crops and use a spray to improve producti
{A02Z] However, as in the Cambridge Water case, the spray is de
could™e classed as a non-natural use of land. Lewis, therefore, has a claim

As a defence, Ken could claim the use of the spray was for the public benefit
as mentioned above. The defence may {ail, as the danger of the spray may o
to society. [ADZ]
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The fact Ken used the spray according to the manufacturer’s instructions is
Rv Fis, unusually, a tort of strict lability. This means if the four requiren
liable and does not have to be at fault, i.e. no breach of dutv need be proved §

Ken is not liable if the harm/loss is not reasonably foreseeable to him {the
test]. JAG1]

In the circumstances, the harm/loss is reasonab! ble to Ken. {AQ

Lewis’s claim would be for general
He could claim for:
¢  the pain of the
%  hisloss of

nds and face and treatment
1y |; for example, he can no longer take partin a:
ecer JAGLI+2]

claim for the cost of repair to his property, which would be spec
nount may be put on this loss, evidenced by estimates or invoices §

16

Vicarious liability (VL) aliows a third party to sue the employer {e/er) for thy

tort which caused the third party’s loss. [AQ 1]

This rule is fair because the e/er should have insurance or the finance to d
The e/er is making a profit out of the e/ee so it is fair the e/er is liable for t
during employment. [A03]

Further, the e/er should train and supervise the e/ee to ensure they do not &

this puts pressure on a business to maintain high standards of conduct. {A

However, VL is unfair because the e/er may have done all it can to train an

mpossible to put an exag

but is still liable. The e/er is liahle even though it may not be at fault, i.e. thig

liability, which does not usually appear in tort. [AG3}

The court has used various tests {o decide whether ¢
was entirely satisfactory, so the court develon
make this important decision, eg wh

, their work hours were flexible and they could delegate the work
case is not much help in deciding other cases and, therefore, the law on wh
unclear. JAG3]

Deciding whether the e/ee’s act was in the course of employment is not al
Paland v Parr the e/er was liable as it was reasonable for the e /ee to tackle
duties. JAO3]

However, in Limpus v London General Omnibus Co racing bus drivers were

employment so the e/er was still liable, Arguably this is an unfair decision, &
forbidden the bus drivers from racing, so this case causes confusion. JAO3]:

However, the court has developed a reliable test for this rule, ie. if the e/ee
own’ then the act is not committed in the course of employment. [JAG1]

This test is easy to apply, as in Hilton v Thomas By
injured a third party when travelling back f
if applied in Limpus, would cre

en the e/er was
S afe, which was
{l parties. [AG3]

Overall, this rule is £
of employ
Th
e/fed
claim

er, there may be some exceptions in certain circumstances w
ts despite the risk of creating uncertainty. [A01+3}

For exaraple, in Lister v Hesley Hall the e /er was liable for the e/ee’s crimes
party under VL as the warden’s job was very sensitive and the e/er should |
activities regularly. [A01]

ker is an e/ee or ng
ple’ test to review
Yational Insurance, isa

ould never be liable for the actofan e/

v of VL limited liability of the e/er to torts of the &/ee but i
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10 | Although an unfair law on the face of it [as strict Hability, no-fault liability, a
is based on fairness for the third party - the claimant. It allows the claimant;
claim compensation. [A03] f

The first two requirements for VL are fair but the e/ee’s act being limited to
claimants. The courts do now seem willing to relax this rule to include an e
conduct, which is fair. [A03]

All three requirements are logical, and «

ertainty and ambiguity
law seenss fair to claimants and & :

“for the conduct of an independent cont
s the same control as it has over an e/ee. JAO:

Finally, an e/eris us
the e/er does 1«

Ho yviimited situations the e /er may be liable. For example, if U
the & or to complete a specific task [and that task causes the third par;
a non-delegable duty of care [e.g. an Act imposes a duty in certain limited sit}

In Honeywill and Stein v Larkin {1934] the e/er contracted an incompetent ¢
freelance photographer] who set fire to a cinema with flares. The courthel
vicaricusly liable for providing incompetent staff and an unsafe system of w
health and safety regulations. [A01]

Although broadening an e/er’s liability, liahility to a third party seems reaso}
limited circumstances. A03]
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